Recent Cases of Interest

Livanes v Livanes  & Melluish- Family Court decision- August 2007

(Note. Reported as Lemnos & Lemnos [2007] FamCA 1058 (30 August 2007)
This is the first decision of the Family Court since the amendments to the Family Law Act 1975 (“the FLA”) and the Bankruptcy Act 1966 (“the BA”) which came into effect on 19 September 2005 and introduced an entitlement to a non-bankrupt spouse to continue or commence an action concerning property that has vested in the trustee of the other spouse’s bankrupt estate. 

Facts

The husband and wife married in November 1976 and separated on 3 July 2007.  There were four children of the marriage- all now adults.  The husband was a solicitor at the time of the marriage and the wife worked as a secretary up until when the children were born.  From that time until February 2007 (when she obtained paid employment) the wife cared for the children and the home.  The husband generated substantial earnings as a partner in a major Sydney law firm and specialising in property law, for himself and the family trust during the marriage.  The wife’s income was derived from trust distributions. The Court accepted that the wife did the bulk of the caring for the children unassisted by the husband due to his long working hours.

The parties each contributed savings to jointly purchase their first family home at Manly, which was later sold with the net proceeds going towards their joint purchase of their second family home at Beatty St. Balgowlah Heights and the balance of the purchase price coming from funds jointly borrowed from the NAB. 

In 1989 the husband solely purchased a house property at West Street Balgowlah Heights for $1.3 million borrowed from the NAB which was secured by collateral mortgages over both house properties plus a guarantee given by his wife for the advance.

Between 1989 and 1991 the West Street home was renovated at cost of approx $1 million advanced by the NAB against its existing securities, during which time the property remained vacant. 

The bankrupt asserted that it was always his intention that the West Street property was to be an investment property and in his 1991 tax return he claimed substantial tax deductions relating to the West Street property. His wife however, asserted that it was always her intention that the West Street property would be their family home and in that regard, she was very much involved in oversighting the renovations and the interior design.

In 1991 the family moved into the West Street property and the Beatty Street property was initially rented and then sold in 1994, the proceeds going towards the West Street mortgage.  After a refinance in 2000, the mortgage on the West Street home stood at $2.415 million, and the property is now worth around $5 million.  

Between 30 June 1991 and 30 June 2002 the bankrupt claimed tax deductions of $3,396,333 in relation to both properties. The ATO investigated, reassessed his tax liabilities for 1991 onwards, and issued him with a $3 million tax bill.  The husband mounted an ill-conceived challenged to the reassessment, which he withdrew after the first day of the hearing.  This challenge further increased his liability to the ATO.

The ATO obtained judgment and commenced bankruptcy proceedings against the husband which culminated in a sequestration order being made against him on 17 November 2006 at which time, the West Street property vested in John Melluish the trustee of his bankrupt estate. The husband’s bankruptcy caused his exclusion from the Piper Alderman partnership in Sydney and he now practices on his own account. 

In March 2007, the wife purchased a property in Balgowlah with borrowed funds and then commenced property proceedings under s79 of the Family Law Act seeking from the trustee a share of the proceeds from the proposed sale of the West Street property by the trustee. The husband and the trustee were named as the first and second respondents respectively. The husband elected not to participate in the hearing other than as a witness called on behalf of the trustee. The wife also sought an order that she retain possession and have ownership of a Lexus motor vehicle registered in the bankrupt’s name plus three of their children each sought a similar order in respect of a motor vehicle in their possession. The children’s claims were settled with the trustee prior to the hearing. 

The Court held that the property pool consisted of the equity in the West Street home; the wife’s savings, jewellery and household contents; and a Lexus car registered in the husband’s name.  There were liabilities relating to the West Street mortgage; the wife’s new Balgowah home; a $100 000 debt owed by the wife; and of course the husband’s tax debt which had now risen to approximately $6 million. 

Issues

 The Court had to determine how to divide up the property pool between the wife and the trustee.  The Court would use its jurisdiction, conferred by the amended FLA, to alter the interests of the trustee in vested bankruptcy property where the bankrupt is a party to a marriage (s79(1)(b) of the FLA). 

In terms of how to approach his decision, Justice Le Poer Trench stated that: 
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Decision

The Court ordered that the trustee sell the West Street property and pay the wife 50% of the net sale proceeds and transfer the Lexus car to the wife. Furthermore, the wife retains her recently acquired property in which there is currently no equity, her savings, jewellery and furniture.

Reasons

The Court focused on the question of the significance of its obligation under s75(2)of the FLA to consider the impact of any orders on the ability of a creditor to recover debt ‘as far as that effect is relevant’   This provision, introduced by the amendments, details a list of factors that the Court must consider in property proceedings.  In this regard, the Court noted a CCH article by Dr Tom Altobelli, which proposed that the effect of this amendment was that whilst creditors’ interests were to be taken into account, they were not to be given any special priority in such proceedings. It is noted that Dr Altobelli when comparing the position of a bankrupt’s family to that of his or her creditors, commented 

“To equate the claims and needs of the bankrupt’s family to the position of unsecured creditors is simply illogical. Unsecured creditors chose to become creditors, and they could protected themselves against the consequences of being unsecured (eg through retention of title clauses, effective credit control and administration) “ 

It would seem that such comment would have very limited if any, application to the ATO in this case as the ATO certainly did not choose to be a creditor and was unable to secure its debt. 

The Court referred to the ‘Cummins principle” when considering the wife’s claim to an interest in the West Street property (i.e. it was beneficially owned 50/50 notwithstanding that it was registered in the sole name of the bankrupt) stating that it highlights the ‘special nature of beneficial ownership of property as between spouses irrespective of the fact that the legal title to the property may stand in one party’s sole name’.                                               

The contribution of the parties was considered, with the wife’s care of the children regarded as ‘very significant’.  The wife also made significant financial contributions during the marriage.  The Court accepted the wife’s submission that that the parties’ contributions should be assessed as equal as at the date of the trial.  

In its consideration of the s75(2) factors, the Court examined the wife’s submission that an adjustment of a further 20% should be made in her favour.  The wife submitted that her limited earning capacity resulting from her lack of paid employment experience during the marriage; the continued, although now limited, dependence by the children; and fact she contributed substantially to the husband’s success, supported such an adjustment.                                                                                              The wife also argued that, pursuant to s75(2)(o), the husband should be seen as having “wasted assets” in the sense described in Kowaliw v Kowaliw (1981) FLC 91-092.  It was submitted that the ATO debt was solely the husband’s as he acted recklessly and negligently in filling out his tax returns, and the wife had no knowledge or involvement in these actions.  The Court agreed, finding that the husband would be required to satisfy that debt from his own resources. However, it appears somewhat ironic that the Court on one hand, accepted that the bankrupt had wasted the West Street property by falsely claiming non-allowable tax deductions against that property but on the other did not accept the trustee’s submission that the ATO by allowing those deductions in the first instance, had in effect financed the bankrupt’s acquisition of the property.                                                                                    

The Court noted the s75(2) matters which lent towards an adjustment in favour of the wife needed to be balanced with the ‘very substantial loss which the creditors in the husband’s estate will suffer’.  The BFLLAA amendment in s72(2)(ha) requires the Court to consider a creditor’s ability to recover debt, with the trustee arguing for a 100% adjustment to him on that basis.  The Court found that the balance did fall in the trustee’s favour in relation to any further adjustments, but not to the extent proposed by the trustee. (i.e. the wife’s claim for an extra 20% which would have taken her claim to 70%, was rejected, as was the trustee’s claim that the wife should get no adjustment) 

The Court did not agree with the trustee’s argument that, but for the husband’s $3 million in tax deductions, the husband would not have been able to purchase and renovate the West Street property. Whilst not detailing them, the Court held that ‘a number of other possible outcomes for the husband which may not have meant the parties would have been unable to acquire the property and renovate it’.
The Court likewise, did not accept the trustee’s submission that the appropriate remedy for the wife was for the Court to make a money order against the husband and have that debt rank with the husband’s other creditors in his bankruptcy.

As noted, the Court concluded that the just and equitable order would be to split equally the equity of the sale proceeds in the West Street property between the trustee and the wife.  In it concluding remarks, the Court again referred to the weight to be given to the BFLLAA amendment in s75(2)(ha) (i.e. the inclusion of creditor’s interests in the list of s75(2) factors):  
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Conclusion

Whether this decision is considered to be an appropriate application of the FLA amendments remains to be seen as an appeal is being considered. The Court recognised that, whilst creditors’ interests must be taken into account in joint bankruptcy and family law proceedings, it was not the purpose of the amendments to give any special status or priority to those interests in such proceedings.  Instead, those interests are to be regarded as one of the considerations in forming the Court’s decision on a just and equitable adjustment of the parties’ (i.e. the trustee and the non-bankrupt spouse) share of the property pool.

Some observers have expressed the view that whilst the amendments were not expected to elevate creditors above the bankrupt’s family, it had been hoped that the amendments would put the creditors on an equal footing with the bankrupt’s family. However this decision appears to indicate that the interests of creditors still remain below those of the bankrupt’s family. It may be that consideration should be now given to re-instating the priority that the ATO previously had in distributions from bankrupt estates plus specifically provide a priority to the ATO in Family Law related matters so that the non-bankrupt spouse does not “prosper at the expense of the public purse”

By way of speculation, in hindsight it may have more financially beneficial for the ATO to have used the provisions of the Proceeds of Crime Act to recover the net equity in the West Street property

Witt and Witt and Anor FMCA FAM 681 (20 September 2007)

Successful application by non-bankrupt spouse under s.79 (4) of Family Law Act, that the trustee of the other spouse’s bankrupt estate, transfer “vested property” to her.

Chronology

1983
Mr& Mrs Witt commenced cohabitation.

1989
Mrs Witt received $100,000 personal injury compensation from a motor vehicle accident.

Aug 1996
Mr and Mrs Witt purchased a motor vehicle with finance advanced to them by RACV Finance.

Oct 1996
Mr and Mrs Witt were married by which time they had seven children, the youngest being born in 1992.

Sept 1997
Mr and Mrs Witt as tenants in common purchased a house property at Melton for $137,500.00 which was satisfied by an advance of $123,800 to them by St George Bank with balance plus expenses of the purchase being provided by Mrs Witt from her compensation moneys.

20.6.2002 RACV Finance obtained judgment for $8,122.38

                     against Mr Witt only.

2002 Mrs Witt commenced work as a shopping trolley collector.  Mr Witt continued to be fully employed as a builder.

Sept 2002
Mrs Witt advised by Centrelink that she had been overpaid $14,585.41 in benefits.

Sept 2004
Mr Witt left the Melton matrimonial home.  He subsequently remarried.

28.02.06   Mr Witt served with Bankruptcy Notice filed by

                 RACV Finance.

20.04.06   RACV Finance filed a Creditor’s Petition against 

                 Mr Witt.

29.08.06    Sequestration Order made against Mr Witt.

30.06.06    Trustees lodged caveat over Melton house property.

2.010.06      Mrs Witt filed her application under s.79 (4) of the

                  FLA in the Federal Magistrates Court

5.012.06       Decree Nisi was granted in respect of Mr Witt’s

                   application for divorce filed on 24.10.6. Mr Witt

                   subsequently remarried.

24.4.7.1 O’Sullivan FM found in favour of Mrs Witt and made various orders which can be summarised as:

· The trustees transfer to Mrs Witt, her former husband’s interest in the Melton house property.

· Mrs Witt is solely responsible for the council rates of $2,282 owing on the Melton property and the Centrelink debt of $14,584.

· Mrs Witt to be paid 95% of Mr Witt’s superannuation fund when such fund matures.  Currently the fund has $50,000 therein.

· Mrs Witt retain her superannuation fund of $9,000.00

· If Mrs Witt fails to re-finance the St George Bank mortgage, the Melton property be sold and she receive the total net surplus.

In reaching the above decision the Court considered various issues, the main issues being:

· Mrs Witt submitted that if the Court ordered the sale of the Melton house property thereby forcing Mrs Witt and 3 of her 7 children from their home, there would be a “perverse result” as the $54,000 (approx) coming into Mr Witt’s bankrupt estate (being 50% of the expected net sale proceeds) would not generate a dividend to RACV Finance as the trustees’ remuneration and expenses exceeded that amount.                                                                              

    The Court accepted that submission and found that it would not be   just and equitable to make an order for the sale of the property given the circumstances. In coming to that conclusion the Court referred to comments of Young J. in Official Receiver in Bankruptcy v Bryant and Gatenby (deceased) [2005] FamCA 1163 viz “the primary obligation of the trustee was to recover a sum sufficient to pay out the creditors”
· Mrs Witt whilst asserting that she received little or no benefit from the joint RACV Finance car loan as she had never driven the vehicle, indicated to the Court that she was willing to withdraw $8,100.00 from her super fund and pay the debt.

· Mrs Witt submitted and it was accepted, that the trustee’s remuneration and expenses should not be included as “a joint debt of the marriage” as the trustees had incurred costs and expenses which were more than 6 times the debt owing to RACV Finance.

· Mrs Witt submitted and it was accepted, that the debt of $14,585.41 owing to Centrelink in respect of overpaid family benefits was a joint debt of the marriage. Likewise the unpaid council rates of $2,282.
· Mrs Witt asserted that Mr Witt had reduced or minimised (ie. “wasted”) the value of matrimonial assets by ignoring the demands of RACV Finance which ultimately led to his bankruptcy.

· Mr Witt is currently working full time as a builder earning a gross annual income of at least $44,000, whilst Mrs Witt notwithstanding her ongoing physical discomfort from the motor vehicle accident works part time collecting shopping trolleys earning a gross annual income of only $22,000

· Mrs Witt submitted and the Court accepted, that Mrs Witt’s direct contributions to the Melton property were greater than Mr Witt’s in that 

(a) Mrs Witt contributed to the acquisition conservation and improvement of the Melton property.

(b) She provided the balance of the purchase price and acquisition costs from her compensation moneys.

(c) Since separation she has maintained the property and has been solely responsible for the mortgage payments, rates and other expenses without any financial assistance from Mr Witt.

· Mrs Witt submitted and the Court accepted, that in respect of non-financial contributions;

· Mrs Witt was the primary care-giver to the seven children, and

· Mrs Witt has the ongoing care of the three children still at home, and

· Mrs Witt has had the primary responsibility for the children’s’ physical, mental emotional and intellectual needs and

· Mr Witt has had very little to do with the children during the marriage and since leaving, and

· Mrs Witt’s role as homemaker and all the tasks that role involves was uncontroverted, and

· Mrs Witt raised seven children whilst working on and off throughout the duration of the marriage.

· Mr Witt has remarried whilst Mrs Witt has not re-partnered

· Mr Witt has been assessed to pay $146 per week child support for the 2 youngest children and he is currently $1,732 in arrears of such assessment.

The Court concluded that “the section 75(2) factors when taken in consideration with the relevant section 79(4) contributions overwhelmingly weigh in favour of the wife.”
“In this case, the Trustees have chosen to pursue the former matrimonial home.  In doing so they made an economic decision which has seen the costs, for a debt of around $10,000.00, amount to more than $60,000.00 and counting.  The Trustees will no doubt have weighed the interests of the creditors in doing so.”

“In this case the Trustee’s have, presumably consistent with their duty, acted to protect the interests of the creditors. However in my view, those interests (i.e. the interests of the creditors) must be balanced against the interests of the other parties to these proceedings and in particular, the wife.”
“On the particular facts of this case, I conclude that it would not be just and equitable to make orders that would see the wife and the children removed from the former matrimonial home in order to meet what is in large part the Trustee’s costs.  Looking at the actual orders sought by the wife in the circumstances of this case, it is just and equitable that she be able to retain the former matrimonial home.”

In respect of Mrs Witt’s application under s.79(4) of the FLA , the Court awarded her 85% of the “non-superannuation assets” (i.e. the Melton property) plus an additional !0% in respect of the s.75(4) of the FLA factors (i.e. “future needs”), which in practical terms meant that she was to receive 95% of the Melton property. The Court also decided that Mrs Witt should receive the same percentage of Mt Witt’s superannuation fund.

Whilst the judgment is silent as to the fate of the remaining 5% of the Melton property, it appears that as the Court ordered the Trustees to transfer to Mrs Witt, her former husband’s interest in the Melton house property, in effect Mrs Witt received 100% of the “non-superannuation assets”. However, it could be that the remaining 5% interest in the Melton property was offset by Mrs Witt’s sole liability for the council rates of 

$2,282 and the Centrelink debt of $14,584

When considering the interests of creditors in division of property under the provisions of the FLA, the Court referred to Mrs Witt’s submission wherein she referred to the view expressed by Walters FM in a paper given to the 12th National Family Law Conference in October 2006 entitled "Some Aspects of the Interaction of Bankruptcy with Family Law" that the inclusion of relevant disputes between the spouse (or former spouse) of a bankrupt and the bankruptcy trustee within the definition of "matrimonial cause" in FLA s.4(1) means that the manner in which the Family Law Courts are likely to reconcile the competing interests of spouse and creditor is by reference to, and by application of s.79 of the FLA. In reference to how the Court should approach the ‘multifaceted and interwoven set of claims and disputes’ that are involved in these matters, His Honour said:

"In my opinion the answer lies in a methodical application of the basic principles relating to the resolution of property settlement disputes in Family Law Courts. The ability of a creditor to recover his or her debt has not been given automatic or prima facie (or, indeed, any) priority over the non-bankrupt spouse’s claim. The Court’s jurisdiction in the determination of this dispute pursuant to s.79 of the Family Law Act is a discretionary one where justice and equity prevails in the balancing of the parties’ competing interests. 
It is noted that similar comments were made in Livanes & Livanes, which confirm that the 2005 amendments to the BA and the FLA, did not give creditors any priority over the claims of the non-bankrupt spouse in s.79 of the FLA proceedings. Whether the amendments put the competing claims on an equal footing is still a matter for debate.
It would appear that the trustees and/or their legal advisers in deciding to make their unsuccessful application did not place sufficient weight on the facts and circumstances of the bankrupt’s spouse and their family of 7 children and the history of the relationship which are issues most relevant in Family Law matters. 

Likewise, it appears that the trustees and/or their legal advisers did not fully consider the practical outcome of a successful application i.e. It would not have resulted in the sole creditor receiving a dividend as all the 50% of the net sale proceeds would have gone towards the trustees’ remuneration and expenses. 

Accordingly, it is considered that when deliberating on whether to make such an application, trustees should ascertain as much detail as possible concerning the circumstances (both financial and personal) of the bankrupt’s spouse and family, and be fully cognisant of the reality that such applications will be determined in the main, by reference to the provisions of the FLA.

· Lalic v Lalic [2006] FMCA7534 ( Reported as Lasic & Lasic)

Mr and Mrs Lalic married in 1968 and during their marriage accumulated six (6) properties, which by 1998 had a total value of approximately $975,000.
In 1997 Mr Lalic was involved in a bitter dispute with Garth Muller which culminated in Mr Lalic shooting and injuring Mr Muller who subsequently in March 2000 was successful in obtaining judgment for approximately $201,590 in respect of compensation for the injuries sustained by way of a criminal act.

In April 1998 when Mr Lalic became aware that Mr Muller intended to commence the above action, he entered into a Family Law property settlement with his wife whereby she effectively became the sole owner of all their matrimonial property. Mr Lalic was then 77 and Mrs Lalic 61.  

On 22 March 2000 Mr Muller obtained judgement in the Court of Appeal of the NSW Supreme Court against Mr Lalic for $201,589.07. Mr Muller had commenced the action against both Mr and Mrs Lalic and their adult son.  He was unsuccessful against both Mrs Lalic and her son, and was ordered to pay Mrs Lalic’s costs of $29,000.00.

On 6 April 2000 Mr Muller issued a Bankruptcy Notice against Mr Lalic based on the above judgment debt. On 30 June 2000 Mr Lalic was made bankrupt on Mr Muller’s petition and Andrew Wily was appointed as trustee.

On 25 February and 12 April 2002, the trustee examined Mrs Lalic concerning the 1998 Family Law property settlement. The trustee accepted Mrs Lalic’s statement that Mr Lalic could not be examined due to poor health.

Mr Muller was the sole creditor in Mr Lalic’s bankruptcy, asserting that he was owed $392,000 being the above judgment plus interest plus costs of $78,000.  At a meeting of creditors, Mr Muller purportedly agreed that due to the complexity of the estate, Mr Wiley was entitled to a 25% uplift of his remuneration.  He also agreed to an application being made to the Family Court to set aside the 1998 property settlement.

On 31 March 2005 the trustee lodged an application under s.79A of the Family Law Act 1975 (“the FLA”) seeking to set aside the 1998 property settlement and replace the consent order with an order that there be a 50/50 division of the matrimonial property which was now worth $3.6 million comprised of real estate $2,195,000.00, the wife’s accumulated superannuation of $1 million and “notional add-backs” of $405,000 in respect of funds received by Mr Lalic prior to 1998, from the sale of matrimonial property.

The trustee asserted that Mr Lalic owed the bankrupt estate, $1,055,461.00 comprised of $470,000 due to Mr Muller and the $585,461.00 balance made up of trustee’s remuneration and legal expenses.

On 22 December 2006 Mr Muller became bankrupt on his debtor’s petition disclosing unsecured creditors of $338,843 of which $160,000 was owed to his solicitors for the action against Mr Lalic and $90,000 owed to his father for legal expenses paid on his behalf.

On 16-18 July 2007, the Family Court heard Mr Wily’s application as a result of which the Court made various observations and findings including the following:

· The Court was critical for the delay on the part of the trustee in bringing the application 5 years after the date of bankruptcy and 3 years after the examination of Mrs Lalic.  Also critical of the trustee’s counsel not ascertaining from Mrs Lalic, details of Mr Lalic’s earnings in past years and the state of his present purported incapacity.

· Whilst Mrs Lalic’s evidence that she arrived in Australia in 1964 with $100,000 she had accumulated from her earnings in France in the previous 5 years, was difficult to accept, the trustee was unable to disprove her assertions. Likewise her evidence that she had received approximately $70,000 from her mother’s deceased estate in 1979, plus $132,000 personal injury compensation, and that Mr Lalic had not earned any real income since 1973 due to his incapacity caused by an accident.

· The Court rejected the trustee’s submission that the Court should draw adverse inferences from Mrs Lalic failing to approach the trustee prior to start of the action with a view to compromising the trustee’s claim.  The Court noted that the trustee had made no contact with Mrs Lalic from April 2002 when her examinations concluded, to early 2005 when she was served with the application. The Court observed that such an expectation by the trustee was “what might occur in a perfect world,  is not consistent with common sense and knowledge of what happens in the real world.”
· The interest component of Mr Muller’s debt which had been calculated at the judgement rate of 10% per annum since March 2000 was recalculated at 5.33% being the average of the prime interest rates prescribed by the Reserve Bank during that period.

· The Court found that there was evidence that Mr and Mrs Lalic had colluded to defeat Mr Muller by entering into the 1998 property settlement.

· $319,081.38 was owing to Mr Muller after the above interest adjustment and deducting the $29,000.00 he owed Mrs Lalic for costs.

· The remainder of the trustee’s claim (remuneration and legal costs) was not “a debt of the marriage”

· The $319,081.38 was to be paid by Mrs Lalic direct to Mr Muller because if it were paid to the trustee, Mr Muller would not receive anything by way of a dividend from the trustee.  The sum payable represented 8.88% of the current value of Mrs Lalic's assets including her $1 million accumulated superannuation.                                                       The Court found “The Court is not persuaded that the proposed division of the wife’s assets is other than just and equitable”, and that the order that payment be made direct to Mr Muller “is comfortably accommodated within the framework of s.79(1) of the Act”

· The Court also found that whilst “the trustee is probably a ‘person whose interest would be affected by the making of an order [s.79(10)]’, the evidence before this Court does not in the Court’s view, entitle the trustee to be regarded as a creditor for the purposes of s.75(2)(ha).  Muller is undoubtedly a creditor”                                                              and….. “If the order were made in the form in which the trustee seeks, there is little doubt that Muller’s ability to recover his debt would be adversely affected.  That is a matter of the upmost relevance in the circumstances of this case and one which in the Court’s view, should be avoided to the fullest permissible extent.”
It can be seen that as a result of the judgment, the trustee will be considerably out of pocket.  Accordingly, extreme care must be taken by trustees when deciding to the pursue actions in the Family Court, and if they do, their application must be based on compelling evidence in favour of the trustee.  

(Note. Somewhat ironically, the $319,081.38 payable to Mr Muller is considered to be in the nature of compensation for personal injury, and accordingly it does not vest in the Official Trustee as trustee of Mr Muller’s bankrupt estate.)

· Official Receiver v Huen [2007] FMCA304 (16 March 2007)

The Federal Magistrate applied the “Cummins Principle” when determining the extent of the non-bankrupt’s interest in the jointly owned home.

The non-bankrupt spouse asserted that she had a greater than 50% interest in the house property based on the principles of a resulting trust and the doctrine of exoneration.

However the Federal Magistrate found that the High Court’s decision in Cummins, had established the “Cummins Principle” which stated simply means that irrespective of the disproportionate contributions to the acquisition of a property by a married couple, and any borrowings against the property by only one of them, they hold the property 50/50.

The following findings are of keen interest to bankruptcy trustees:

· “ On its face the (Cummins) principle applies to all types of trusts”

· “The Court is not persuaded that principle in Cummins is a rebuttable presumption.”

· “In this Court’s view, the application of the Cummins principle can not co-exist with the doctrine of exoneration.”

· Applying that principle to the circumstances of this case means only one result can ensue, that is, that up to the time the joint tenancy was severed by bankruptcy, the bankrupt and the respondent each had a one-half share in the Melville property.  On bankruptcy, the bankrupt’s one-half share in the Melville transferred to the Trustee as a tenant in common, the Trustee and the Respondent then each having a one-half share in the Melville property as tenants in common.”

· Pascoe v Nguyen [2006] FMCA227 (16 .7. 2006)

Bankrupt held a half interest in the family home with his non-bankrupt wife holding the other half interest.  The wife asserted that she was the beneficial owner of the whole property on various grounds. 

The bankrupt and his wife also asserted that they were not married notwithstanding that they had both declared to the Immigration Dept that they were married and they had commenced divorce proceedings in the Family Court. It appears that they had been made aware of the “Cummins Principle” and its application in the Official Receiver v Huen case referred to above.

The Court had rejected all such assertions in previous hearings.  The trustee then successfully applied under s.30 of the Act for an order that he be empowered to sell the property as “Trustee for Sale.”

The Court found that the wife had no arguable case that would prevent the sale of the property and proceeded to make various orders covering the sale of the property including the following which are of interest:

· The wife was to do all things to facilitate a sale of the property and assist the Trustee.

· The wife was to maintain 50% of the mortgage payments, rates and all other outgoings on the property until the sale.  If not, an adjustment was to be made from her share of the proceeds by the Trustee on settlement.

· The trustee’s (bankruptcy) costs of $11,963.00 are to be paid out of the sale proceeds before a 50/50 division between the parties.

Note. The application was an alternative to making a partition application under s.66G of the Conveyancing Act in the Supreme Court.  As the Federal Magistrates Court had made various findings on the wife’s assertions as to her ownership of the property, it was most familiar with the facts and circumstances of the matter and accordingly it was a relatively simple and inexpensive exercise to obtain the Order for Sale in that Court.

The Official Trustee was similarly successful in a s.30 application in the matter of Official Trustee v Irma Esther Legge and Geoffrey Spencer Legge)

Sutherland v Vale

s.139ZQ Notice and s.139ZR(4)Charge, s.139ZS Application to set aside s.139ZQ Notice (successful). 

Chronology

24.8.1986 Mr and Mrs Vale were married.

1986-1992   Mr and Mrs Vale jointly acquired seven parcels of rural land in Mudgee area.


14.11.1992 Mrs Vale seriously injured in an accident involving a motor vehicle being driven by her husband.

May 1993
A social worker at a Rehabilitation centre attending Mrs Vale allegedly advised her to transfer her half interest in the jointly owned properties to Mr Vale.

23.4.1999 Mrs Vale transferred her half interest in seven jointly owned parcels of rural land to Mr Vale, the other joint owner, for a consideration of $7.00.(ie.7 x $1 )

29.9.1999
Mrs Vale started legal action against her husband and his insurer (NRMA) for personal injury compensation in respect of the accident.

15.7.1999 Mrs Vale’s application failed and she was subsequently ordered to pay the costs of NRMA as the insurer.

7.12.1999 Mrs Vale sought leave to appeal.

7.12.2000 NRMA registered a judgment in respect of assessed costs which formed the basis of a Bankruptcy Notice issued to Mrs Vale.

26.2.2001 “commencement of the  Bankruptcy” occurred when Mrs Vale failed to comply with the Bankruptcy Notice.

2.03.2001 NRMA presented a Creditor’s Petition against Mrs Vale.

24.4.2001 Sequestration Order made against Mrs Vale on NRMA’s petition.

2.8.2001 Court of Appeal dismissed Mrs Vale’s appeal in personal injury matter.

28.5.2002 Mr Vale served with s.139ZQ Notice seeking $270,000 being one half of the $540,000 which was asserted to be the value of the properties at the date of the transfer.

31.7.2002 s.139ZR (4) Certificate lodged at the Land Titles Office on behalf of trustee to register the charge over the seven (7) properties created by the giving of the s.139ZQ Notice.

19.4.2006
The trustee filed an application in the Federal Magistrates Court seeking an order for possession of the properties relying on the s.139ZR charge over the properties.

29.5.2006 Mr Vale filed a cross claim seeking an order that the s.139ZQ Notice be set aside on the basis that it was flawed in that :

· The Notice asserted that “in September 1999 a registered valuation of the properties was completed by First National Real Estate…..”, However it was found to be only a market appraisal.  Further, a valuation by a Registered Valuer some 5 months earlier valued the properties at only $416,700.

· The Notice asserted that Mrs Vale transferred her half interest in the properties to her husband “within 2 years of the Bankruptcy….”, whereas S.120 refers to “ within period of 2 years prior to commencement of the bankruptcy” ( Interestingly, whilst the property transfers were I day outside the 2 year period before the date of bankruptcy, they were well inside the 2 year period before the date of the commencement of the bankruptcy.) 

2.10.2007 The Court found that “the S.139ZQ Notice contained a number of significant errors and should be set aside.  Consequently the application seeking orders for possession of Mr Vale’s properties is dismissed.”

The Court also considered the amount that can be claimed in a s.139ZQ Notice where the Notice asserts that it was an undervalue transaction pursuant to s.120 of the Act, and referred to Re Lucera; ex parte Official Trustee in Bankruptcy v Lucera and Ors (1994) FCR 329, wherein Olney J. held that the Notice can only make a claim based on the value of the property at the time it was received. (i.e. date of transfer) 
[Note. Insolvency practitioners generally hold a contrary view to that finding on the basis that in s.139K “value” is defined as “in relation to property referred to in a notice, means the market value of the property when the notice is given.”]
The Court also confirmed that the Act does not specify any limitation on when an application can be made under s.139ZS to set aside to a s.139ZQ Notice, and in this case even though there was a four year period before the Notice was challenged, neither party had been prejudiced by the delay of a considerable time.

It is unclear as to why the trustee when served with Mr Vale’s application to set aside the Notice, did not as is usual practise for trustees, lodge a cross-application for declarations and orders that the subject transfers were void pursuant to s.120 and/or s.121 of the Act.  The trustee instead appeared to rely on his original application presumably on the basis that he was confident that the Notice was sound. 

From this judgment, it would seem that the Courts critically analyse s.139ZQ Notices with the same clinical precision given to Bankruptcy Notices. Accordingly, critical scrutiny of a s.139ZQ Notice can be avoided by the trustee lodging a cross-application for declarations and orders that the subject transaction described in a s.139ZQ Notice is void against the trustee under s. 120 and/or s.121 of the Act,. Furthermore, it also avoids the uncertainty of the amount that can be claimed in the s.139ZQ Notice ie If the trustee’s application is successful, the trustee gets the bankrupt’s former interest in the property at current value and not the value of such interest at the date of the transfer as held in  Re Lucera, detailed above.   

It is noted that the s.139ZQ Notice relied on only s.120 and made no reference to s.121 of the Act.

Reference was made in the judgement to Jabbour v Official Receiver and Official Receiver [2002] FMCA 28, wherein McInnes FM expressed the view that the s.139ZQ Notice being challenged was defective as it relied on only s.121, as “a notice should properly refer to all the relevant sections to be relied upon by the Official Receiver”

It remains to be seen as to whether the trustee will now either appeal this judgement or in the alternative, lodge an application for declarations and orders under s.120 and s.121.

However it there is a possibility that on a very narrow interpretation of  the wording in s.127(3) of the Act, the trustee might be precluded from now bringing an application to the Court under s.120 of the Act as more than 6 years have elapsed since Mrs Vale became a bankrupt. 

s.127(3) of the Act refers to “ An action under section 120 with respect to a transfer shall not be commenced by the trustee of the estate of a bankrupt after the expiration of 6 years from the date on which the bankrupt became a bankrupt “ 

So the question is…” Does the issue by the Official Receiver of a s.139ZQ Notice relying on s.120 of the Act,  fit the description of 
‘An action (brought by the trustee) under section 120 with respect to a transfer’ ?? 

Furthermore, in respect of an application under s.121, the trustee may find it difficult to convince the Court that Mrs Vale was insolvent or was about to become insolvent at the date of the transfers which occurred approx 5 months prior to her lodging her unsuccessful claim against NRMA

Finally, it may be that the trustee is estopped from now making an application to the Court for declarations and orders that the transfers are void, as they failed to take the opportunity to do so by way of a cross-action in response to Mr Vale’s s.139ZS challenge to the s.139ZQ Notice. 

· CK  Nominees Australia Pty Ltd v Official Receiver (WA) [2007] FCAFC 118 (6 August 2007)

Full Federal Court held that s.77C Notices issued to the directors of a proprietary limited company were oppressive and accordingly the Notices were set aside.  The Court found that the extent of the documents sought by the Notice was too wide and not sufficiently defined.

In practical terms, it is preferable for s.77C Notices to request specific documents, and all embracing terms such as “all documents that relate to the bankrupts examinable affairs” should be avoided.

· Pattison v Hadjimouratis [2006] FCAFC153 (27 October 2006)

Trustee failed in an appeal against a Federal Magistrate’s decision to set aside a Sequestration Order in lieu of annulling the bankruptcy. The trustee, who had submitted that the Court should have annulled the bankruptcy in lieu of setting aside the sequestration order, was ordered to pay the former bankrupt’s costs for both hearings.  The effect of the original order is that trustee is not entitled to any remuneration where Sequestration Order set aside whereas had the Court annulled the bankruptcy the trustee would have been entitled to remuneration. (Note Trustees should cautiously approach new bankrupt estates where the Sequestration Order was made by a Registrar of either the Federal Court or Federal Magistrates Court.)
· Marchesi v Apostoulou [2006] FCA 1122 (23 August 2006)

Bankrupt claimed 3 properties registered in his name were assets of a family trust as he had executed all the necessary documents prepared by his solicitor in 1987, including the Transfer of Land documents.  However the Transfers were not lodged and the trustee adduced evidence that on a number of occasions the bankrupt had borrowed various amounts from a number of banks to which he gave mortgages over the 3 properties but made no disclosure to any of the lenders of his assertion that the 3 properties were assets of the family trust.

Furthermore, the company which was the purported trustee of the family trust was de-registered in 1995.

The Court held that the bankrupt remained the legal and beneficial owner of the 3 properties as the purported transfers of the properties to the family trust had not been perfected.

Accordingly, the 3 properties were assets in the bankrupt estate.

The following comments by Weinberg J. concerning the bankrupt make interesting reading:

	"It appears that the first time anyone who has dealt with the bankrupt in relation to his various business ventures was ever told that these properties were not his own, but belonged to the family trust, was after the sequestration order was made.  These people did not need to know who actually owned the properties, and what they did not need to know, he did not tell them.

	The bankrupt was a witness who presented as something of an enigma. He repeatedly stated that it was acceptable, in his view, to lie to lending institutions about his ownership of various assets, including the three properties in question, if he needed money, and telling lies was the only way to obtain it. He was warned repeatedly that his answers might have a tendency to incriminate him. On some occasions, he took heed of those warnings and declined to answer questions that were put to him. I of course do not take his exercise of the privilege against self-incrimination into account in my assessment of his evidence." 


The judgment was cited in Lofthouse v Baxter & Anor (No 2) [2007]FMCA 1481 (30 August 2007)wherein bankruptcy trustee was likewise successful in having the Court declare that 4 properties registered in bankrupt’s name had not been transferred into a family trust

· Brake v Townsend [2006] FCA 1156 29 August 2006.

Mrs Townsend was made bankrupt in 2003 on the petition of her former husband for a debt of approximately $6,000 in respect of a costs order in Family Law proceedings by which she was awarded the 2 jointly owned matrimonial properties. Mrs Townsend robustly challenged all actions taken by Mr Drake in the ordinary course of his trusteeship.  She made complaints to the Inspector-General, her local M.P. the fraud squad, Australian Federal Police, ASIC etc about Mr Brake’s conduct.

The Bankruptcy Regulation inspector cleared Mr Brake of any wrong doing, as did the various other bodies to which complaints had been made.

Mrs Townsend then requested that Mr Brake’s remuneration be taxed which at that stage, was approximately $40,000. 

The taxing officer reduced the remuneration by a mere $218.57, with the cost of the taxation being $2,760.00.  Not deterred, the bankrupt brought an application to the Federal Magistrates Court for a review of the taxing officer’s decision. The Federal Magistrate found in favour of the bankrupt and set the trustee’s remuneration at $15,000.00.

Not surprisingly, the trustee appealed and was successful with the Federal Court fully restoring the taxing officer’s taxation certificate and ordering Mrs Townsend to pay $25,110.23 towards the trustees remuneration within 45 days of the order with the balance payable within 14 days of her receipt of a certificate of taxation for the balance of the $40,000.00 remuneration and plus his remuneration from that point onwards plus all his legal costs.  Interesting, the taxing officer allowed $523.42 plus GST and 8% Realisation Charge for the time spent by the trustee dealing with the Bankruptcy Regulation officer investigating the bankrupt’s complaints.

· Pantzer v Wenkart [2006] FCAFC140 (28 September 2006) 

    Full Federal Court held that the trustee was entitled to remuneration for work done after the annulment of the bankruptcy especially in respect of litigation brought by the former bankrupt against the trustee. This decision was followed in Maxwell-Smith v Donnelly [2007] FCAI005(6 July 2007)

· Boral Montoro Pty Ltd v McLachlan [2007] FMCA533 (13 April 2007)
At the hearing of a creditor’s petition, the debtor objected to the proposed appointment of a particular registered trustee to administer his bankrupt estate, if and when a sequestration order was made against him.

The debtor asserted that the registered trustee had a conflict of interest because the trustee was a partner in a firm of accountants which was a creditor of the debtor. 

The Court considered and held that:

· The debtor did not have any standing to raise an objection to the appointment of the trustee.

· However, once the debtor because bankrupt, he could bring an application under s.178 and s.179 of the Act concerning the trustee’s conduct.

· Accordingly, there was no reason in principle why a debtor should not be entitled to raise the matter before the trustee is appointed.  The avoidance of cost and potential duplication of work is one obvious consideration.

· One of the fundamental duties of a trustee is to be impartial “It is difficult, at first flush to see how a trustee, who is also a creditor can meet that obligation.”
· s.30(1) of the Act entitles the Court to decide whether a particular trustee should be appointed.

· Reference was made to a number of cases involving impartiality of trustees including the comments by Lockhart J. in Re Partridge (unreported)

“He must be scrupulously careful to ensure that he never allows himself to be placed in a position of conflict between various duties or between duty and interests; nor must he ever allow the situation to arise where he may be seen to be in that position of conflict or potential conflict.  A registered trustee must not only be impartial; he must be seen to be impartial.”

· Reference was also made to Griffin v Triscott [2004] FMCA 403, wherein the Court to overcome a potential conflict of interest, appointed an additional registered trustee from another firm, because 2 of the partners of the proposed trustee were liquidators of a company to which the debtor was indebted.

· Reference was also made to Deputy Commissioner of Taxation v Niemann (1984) 69 FLR 79 wherein the Court expounded the principle that:                                                                                      “a trustee should consider whether by becoming a trustee he or she may become exposed to a conflict between interest and duty or to any conflict between any existing duties flowing from any relationship with the debtor or a creditor.  A person should not rely upon what that person conceives to be her or his own ability to reconcile any such conflict but should rather ensure that the conflict does not arise.
The Court declined to make the Sequestration Order and adjourned the hearing of the creditor’s petition to enable the proposed trustee to withdraw his Consent to Act and for another registered trustee to give his or her Consent to Act.

